
Before lhe
Federql Communicoiions Commission

ln the Motter of  the Appeol  of

the Decis ion of  ihe

Fi le No. SLD - 662410

Universol  Service Administrotor by)
)

Glendqle School Dislrici )
)  CC Docke t  No .02 -6

PETITION FOR RECONSIDERATION

l. Since no funds were received by Glendole, there con be no recovery.

The Telecommunicot ions Access Pol icy Division, wirel ine

Compet i t ion Bureou in  DA I  l - l0B7,r  pursuont  to  de legoted outhor i ty ,

concluded thoi "USAC correci ly denied Glendole's request for suppori .

The record shows thot there wos o t ime lopse of olmost two yeors

between the ol lowoble controct dote ond the execution dote of

Glendole's controct with Windstreom."

The Telecommunicot ions Access Pol icy Division, wirel lne

Competi t ion Bureou:

oRDERED, ***thot the Universol Service Administrot ive compony

SHALL RESCIND the funding commitments for  the funding request

numoers of issue ond INSTITUTE recovery oct ions ogoinst **"

Glendole School Distr ict .

In reoching this conclusion, the Telecommunicot ions Access Pol icy

Division, wirel ine competi t ion Bureou, reviewed Fi le No' SLD - 662410' Thot

Fi le should hove reveoled thot Glendole received obsolutely no funding

rAdoo ted :  June  22 ,2011



f rom the USAC for FRN 1929081. FCC 470 #:8044100005012. Controrv to

the Order ing c louse there were no funds disbursed under th is FRN, thus no

funds to be recovered. Exhibi t  A.z

ll. An Order nol bosed on subslontiol evidence ond slofes mere
conjeclure,3 such os, "we do not believe thqf q two-yeor l ime lopse is
oppropriote", "i l  olso moy defer porticipolion in fhe bidding process", ond
"o l ime lopse of fhis lenglh distorts fhe competit ive bidding process"
wilhouf substqnfiql evidencea is orbiirory, cqpricious, not in qccordonce
with low, unworrqnted by lhe focts. on qbuse of discrelion ond is
reversible.
5

z Appl icont is osking thot the Bureou to be more precise in i ts Order. A
coreful reoding of the FCDL stotes thot there ore two FRNs ond iwo 4/Os.
But the Bureou's Order does not recognize this foct.  The Bureou simply
issued o blonket Order for recovery which could include the FRN not
subject  to  th is  oppeol .

s The USAC stoted thot "[ i ] t  is expected thot oppl iconts enter into o

controct with o service provider in o t imely monner." Exhibit  B There is

nothing on the USAC's web site[hos not been port of troining closses] thot

gives notice to oppl icgnts oS to whot o "t imely monner" meons'

q The Bureou hos noi ort iculoted o sot isfoctory explonotion, bosed on

focts or ony rule or regulot ion ihot would be notice to the oppl icont thot

ony t ime lopse would be o violot ion of the bid process.

s  pursuont  to  the Telecommunicot ions Act  o f  1996,  Glendole has o

stotutory r ight to funding obsent woste, froud or obuse, where there is no

violot ion of on FCC rule or reguloi ion, i .e ' ,  "  [ t ]he obi l i ty of K- I  2

clossrooms,*** to obtoin occess io odvonced telecommunicot ions

services is cr i t icol to ensuring thot these services Ore OVOilOble on o

universol bosis. The provisions of subseci ion (h) [254] wi l l  help open new

worlds of knowledge, leorning ond educotion to ol l  Americons-r ich ond

poor, ruroI ond Urbon***, to AmericonS everywhere vio schoo|s***.

Con fe renceRepor t , t o4 thcongress ,Repor f l 04 -230 ,p9132



In support  of  i ts  decis ion the Telecommunicot ions Access Pol icy

Divis ion,  Wirel ine Compet i t ion Bureou ci tes no evidence. l t  stotes such

vogue phroses l ike:

o "v1/e do not be/ ieve thot o two-yeor t ime lopse is oppropr iote";

.  "A t ime lopse of  th is length distorts the compet i t ive bidding
process";  crnd,

o " l t  o lso moy deter port ic ipot ion in ihe bidding process".

But there is no "evidence" [proof,  conf i rmoi ion,  focts,  substont iot ion,

ver i f icot ionl  c i ted to support  i ts  conclusion.

In other words the Order is orbitrory, copricious, on obuse of

discret ion, or otherwise not in occordonce with low, is unsupported by

substontiol  evidence or ony evidence for thot motter,  ond is unworronted

by the focts to the exteni thot the focts do not exisi .  l t  is wel l  sett led thot

on ogency must "ort iculote o sot isfoctory explonotion for i ts oct ion."

Motor Vehic/e Mfrs. Assn . of l.)nited Sfotes, lnc. v. Stofe Form Mut.

Automobi/e /ns. Co., 463 U.S. 29, 43, t03 S.Ct. 2856, 77 L.Ed.2d 443 (1983).

Here. there is no ort iculot ion of o rot ionol connection between the focts

found ond the choice mode. Motor Vehic/e Mfrs. Ass'n of fhe united

Stofes, /nc. v. Sfote Farm Mut. Auto. lns. Co. There is only speculotion, e.g',

compeii t ive biddinq process. where ore the focts to support the view thot

i ime lopse of this length or ony t ime length whoisoever distorts the

competi t ive bidding Process?

not believe, t i



FCC decisions must be supported by substontiol  evidence. Mil lor v.

FCC, 707 F.2d 1530, l539-40 (D.C. Cir.  l9B3). Here we hove guess work, no

substontiol  evidence. As previously stoted in the "Appeol," there is no rule

thot prohibits the Appl iconts oct ions.

The Telecommunicot ions Access Pol icy Division, Wirel ine

Competi t ion Bureou must be reversed when, os here, " i f  [ i ts]  foctuol

determinotions lock substontiol  evidence," Pon-Alberta Gos, Lfd. v.

F.E.R.C., 25t F.3d 173, 176 (D.C.Cir.200l),  or i f  the ogency "rel ied on fociors

which Congress hos not intended i t  to consider, ent irely foi led to consider

on importont ospect of the problem, offered on explonotion for i ts

decision thot runs counter to the evidence before the ogency, or is so

implousible thot i t  could not be oscribed to o dif ference in view or the

product of ogency expertise," Mount Royol Joint venture v. Kempf horne,

477 F.3d 745, 753 (D.C. Cir.2007) **322 * l3l  I  (quoting Mofor Vehic/e Mfrs'

Ass ' ,n  v .  s to te  Farm MutualAuto.  lns .  co. ,463 U.S.  29,43,  103 S.Ct .  2856 '77

L.Ed.2d 443 (t983)). See o/so Not'/ cob/e & Ie/ecomms. Ass'n v' Brand x

Internef servs., 545 U.S. 967, t00243, 125 S.Cf. 2688, 162 L'Ed'2d 820

(2005)."

Neither fhe FCC',s Form 470 Instructions, the Form 470 the USAC's

web sife, a rulelregulationset forfh in the Code of Federal Regulofions'

nor anY FCC order sfofes that o lopse of ' 'two years,, ,.distorts the

competi t ive bidding process", or "olso moy deter pori ic ipot ion in the



bidding process". This Commission connot hold thot the

Telecommunicof ions Access Pol icy Division, Wirel ine Competi t ion Bureou

". .  .  could foir ly ond reosonobly f ind the focts f there ore no focts except o

lopse of timel os it did."' Chritton v. Nofiono/Ironsp. Sofefy Bd., BBB F. 2d

854,856 (D.C.Cir. l9B9) (construing subsfonfio/ evidence test required by

fhe Adminisfrofive Procedure Acf , 5 U.S.C. I 706(2)(E)) (quoting Western

Air Line, lnc. v. CAB, 495 F.2d 145, 152 (D.C. Cir.  1974)).See o/so, Notiono/

fe/ephone Cooperative Associotion. V. FCC, 563F. 3d 536,385 U.S. App.

D.C.32, which held that on Order must hove foctuol determinoi ions, be

bosed on substont io l  ev idence,  ond be reosonoblea ond reosonobly

exploined. To stote thot "q t ime lopse of olmost two yeors" violotes the bid

orocess without substontiol  evidence, with no foctuol support thot ihe

iime lopse in foct deterred porticipotion in the bidding process is not in

occordonce with low, ond is on obuse of discret ion.

The Appl icont is requesting thot the Order of the

Telecommunicot ions Access Pol icy Division, Wirel ine Competi t ion Bureou,

be reversed for the reosons ond low stoted, ond funding gronted.

Respectful lY submitted,

/S/Nothoniel Howthorne

Dis i r ic t  o f  Columbio Bor  No.  :237693

6 Reoson: ,,fo fOrn't conclusions, judgmenfs, or inferences from fccfs or

premises.,' hf t p : / I c)i cti a n a ry .re ference . c o m I br owse /recrso n



27600 Chogrin BIvd., Ste. 265

C/eve/ond, OH 44122
te l . :  216/514.4798
e-moil :  nhowthorne@telecomlowyer.com

Attorney for Glendole



EXHIBIT A



T]SAC
Schoo ls  and  l . i h ra r r i cs  I ) r v i s ron

TUNDII{G COMI,IITI,IENT DECISIOI{ LETTER
F u n d r n g  Y e a r  2 0 0 9  :  0 7  / A t  / Z O O 9  -  0 6 / 3 0 / 2 0 1 0 ' )

F e b r u a r y  9 ,  2 0 1 0

C U R R I E  A .  S U T T O N
GLEI ' IDALE SCHOOL DISTRTC?
S T E  2 6 0 - 2 ? 6 O O  C H A G R I N  B L V D .
CLEVELAND,  OH 41+ \22 .4449

Re :  Fo rn  471  App l i ca t i on  Number :  66?4L0
B r l I e d  E n t i t y  N u r n b e r  ( B E N ) :  1 2 5 5 9 5
B r I I e d  E n l i r y  F C C  R N :  0 0 1 1 8 6 6 4 2 3
A p p l r c a n t ' s  F o r m  l d e n t i f i e r :  G L E N D A L E I Z S l

Thank  you  fo r  you r  Fund tng  Yea r  2009  app l r ca l i on  f o r  Un i r re rsa l  Se rv i ce  Suppo r l  and  fo r
a n y  a s s r s l a n c e  y o u  p r o v r d e d  L h r o u g h o u l  o u r  r e v i e w .  T h e  c u r r e n t  s t a l u s  o f - L h e  f u n d r n g
ron t toc r -  / c \  r n  i l - r n  Fo rm 471  app l i ca t l on  c i Led  above  and  f  ea tu red  rn  l he  Fund rng  Commi lmen t
R e p o r t ( s )  ( R e p o r t )  a t  t h e  e n d  o f  t h i s  I e L L e r  r - s  a s  f o l l o w s .

-  T h e  a n o u n L .  $ 1 0 , 3 5 7 . 3 8  r s  " A p p r o v e d .  "
-  T h e  a m o u n t ,  S B , 5 3 l  9 1  r s  " D e n i e d . "

P l e a s e  r e f e r  t o  t h e  R e p o r l  f o l l o w r r r g  t h r s  I e t t e r  f o r  s p e c : - f i c  f u n d r n g  r e q u e s t
d e c i s r o n s  a n d  e x p l a n a L i o n s .  T h e  U n i . r e r s a l  S e r v i c e  A d n r n i s t r a L i v e  C o m p a n y  ( U S A C )  r s  a l s o
s e n d r n g  t h r s  i n f o r m a L i o n  t o  y o u r  s e r v i c e  p r o v i d e r ( s )  s o  p r e l r a r a t i o n s  c a n  b e g i n  f o r
l m p l e m e n t i n g  y o u r  a p p r o v e d  d r " s c o u n L ( s )  a f L e r  y o u  f r l e  F C C  F o r : r n  4 8 6 ,  R e c e i p l  o f  S e r v i c e
C o n f r r m a t i o n  F o r m .  A  g u i d e  t h a l  p r o v i d e s  a  d e f r n r l r o n  f o r  e a c h  l r n e  o f  l h e  R e p o r L
: - s  a v a i l a b l e  r n  L h e  R e f e r e n c e  A r e a  o f  o u r  w e b s i t e .

NEXT STEPS

-  W o r k  | , i L h  y o u r  s e r v i c e  p r o v i d e r  t o  d e l e r m i n e  i f  y o u  w r . 1 1  r e c e r v e  d r s c o u n t e d  b i l l s  o r
r f  you  r . r r l i  r eques t  re r rnbu rsemenL  f rom USAC a f te i  pay tng  you r  b r l l s  i n  f u l - I

-  R e v r e w  L e c h n o l o g y  p l a n n r n g  a p p r o v a l  r e q u r r e m e n t s
-  Rev re r r i  C IPA  requ r remen t . s
-  l I - L e  l O [ [ 1  t r b b

-  l n v o i c e  U S A C  r r s r n g  t h e  F o r m  4 ? l *  ( s e r V i c e  p r o v l d e r ) - o r :  F o { m ' . 1 2 . , ( B r 1 1 e d  E n l } t " y
a p p l r c a n t " )  -  a s  p i o c l , " r c L s  a n d  s e r v i c e s  a r e ' l i e r t r g  d e l r v e r e d  a n d  b r l l e d

T O  A P P E A L  T H I S  D E C I S I O N :

You  have  the  opL1on  o f  f i t i ng  an  appea l  w i t h  t he  SLD o r  d i rec t " l y  w iLh  the  Fede ra l
Commun icaL ions  Commiss ion  ( fCC)  '

I f  y o u  , , r r s h  L o  a p p e a l  a  d e c r s i o n  - i n  t h r s  l e L l e r  L o  U S A C .  y o u r  a p p e a l  m u s l  b e  r e c e i v e d

bv  SSAC o r  pos rmar l (ed  w i l h i n  60  d i ys  o i  t t ' t "  da le ,o f  l h r i  i e t t e r ' . '  Fa i l u re  Lo  meeL  th i s

; : " ; i ; : ' - ; ; t ' ; ; i i '  r esu lL  r .  auLo ,na i i ;  ; - i ' ; ; ; " r - . r - y " " t - *pp " t t .  r n  vou r  l eL te r  o f  appea l

i .  I n c l u d e  l h e  n a m e ,  a d d r e s s ,  t e l e p h o n e  n u n b e r ,  f a x  n u m b e r ,  a n d  ( r f  a v a r l a b l e )  e m a r l

a d d r e s s  f o r  t [ e - p . i ; g n  w h o  c a n - f i o i f - r e i O r f y  d i s c u s s  L h r s  a p p e a l  w r L h  u s '

2 ' S L a L e o u t . r l g n l L h a L y r : u r : l e l l e r i s a n a p p e a i . I n c l u c ] e L h e f r r l l o w i n g L o r d e n L i f y L h e
l u t r u .  a n d  i h e  d e c i s l o n  y o u  a r e  a p p e a l r n g :
-  A P P e l l a n L  n a m e /  --  App l r can t  nane  anc l  se rv i ce  p rov i -de r  name,  i f  d r f f e renL  f rom appe l l an t '

-  App l i can r  e [N -a ;d  Se rv i ce  p ;qy *qg l  l den t i f i ca l ron  Number  (SP I ] t r ) ,

-  ; ; ; ; ^ ; ; i -Ap ; i t ; ; ; t o " -m" *nu t  6624L0  as  ass i sned  bv  usAC '
-  , ,Func l i ng  Co inmrLmen t  Dec rs io " - i " i i " . - i o r  Fund ing  ?ea r  2009 , "  AND

Scirools anr. l  l . ibrarir-s l) ivisi i rn - OLrrrcsJ>ortdcncc Unit '

. l ( )  l . l t t t t l cx  l ' l n7 .a  Wust .  l 'O  lJ r ' r r  f r f i i ,  l ' a rs ippar rv '  \ J  { )? { ) '14- ( ' } { rd i

Vis i l  us  r :n l i l l r : ; t l :  N \uw L ls ; l c  o r l : '  
"1



TUNDINC COt"tMITt{EI,lT REP0RT
Br l l ed  En r l t y  Name :  c tENDAtE-ScHoOL- i j i sTRrcT

B E N :  1 2 5 5 9 5
Fund ing  Yea r :  2009

conmen t  on  RAL  co r rec l i ons :  The  app l i - canL  d id  no t  submiL  any  RAL  co r recL rons .

I o r { . 4 7 I - A p p l r c a L i o n  N u m b e r  :  6 6 2 4 l C r
r u n d r n g  R e q u e s t  N u m b e r :  1 9 0 9 1 6 0
!unc l rng  S taLus :  Funded
Ca tego i y  o f  Se rv i ce :  Te l "ecommun ica t i ons  Se rv i ce
! 9 ! 1 1  4 / 0  A p p l r c a L r o n  N u m b e r r  7 7 6 0 2 0 0 0 0 7 0 5 9 1 9 -  

-
S P I N :  1 4 3 0 3 D 7 6 6
Serv : - ce  P rov rde r  l l gne ,  W indsL ream Commun ica t  i ons ,  I nc ,Con l rac l  Number :  $TM
Bj . l l r nq  Accoun t  Nunbe r :  N /A
I ' t u l t r p l e  B i I I r ng  Accoun t  f i umbers :  N
s e r v r c e  S t a r t  D a t  e  :  0 7  /  O I  /  2 0 0 9
S e r v i - c e  E n d  D a t e :  0 6 / 3 b  / 2 b I O
C o n t r a c t  A w a r d  D a t e : '  N / A
C o n t r a c t  E x p i r a l i o n  D a t e :  N i A
S h a r e d  W o r k s h e e L  N u m b e r :  1 0 6 5 0 7 ?
l {umber  o f  Mon ths  Recu r r i ng  se rv rce  p rov ided  i n  Fund lnq  yea r  r  l Z
Annua l  P re -d i scoun r  Amoun t ,  f  o r  E l rq ib f  e - r i i c i u i i : - nq - - c t r i i i qe i  ,  

-  
s t2 loog .  eq

A n n u a l  P r e - d i s c o u n t  A m o u n L  f o r  E r r { i b } e  l . r o n : i 6 c u i r i n g - d t r a r q 6 s , ' 5 ,  0 o
P r e - d i s c o u n l  A m o u n L  :  5 1 " 2 , 0 0 9 . 9 4
D iscounL  Pe rcen taqe  App roved  bv  Lhe  USAC:  75y^
F u n d i . n g  c o m m i t m e n f .  D e b i s i o n :  $ 9 , 0 0 7 . 3 8  -  F R N ' " a p p r o v e d ;  m o d i f i e d  b y  s L D
l u n d r n g  C o m m r L t n e n l  D e c i s i o n  E x p l a n a L i o n :  M R l :  V b u r  r e g u e s t  t o  s p l i t  F R N  1 8 0 9 1 6 0  h a s
been  app roved .  You r  new FRN rs -  1929081  and  se rv i ce  p r6v ide r  i s  h inds t " ream
c o m m u n r c a t r o n s /  r n c .  < > < . \ < > . : : . r >  [ t f t l :  T h e  F R N  w a s  m o i ] r f i e d  f r o m  S 2 . 0 0 0 / m o  L o
9 1 , 0 0 0 . 8 2 / n o  L o  a g r e e  w r t h  t h e  a p p l i c a n t  d o c u l n e n L a t j - o n .  < > < > < > < > < i  M R 3 :  T h e
e s t a b l i s h i n g  F o r m - 4 7 0  A p p l r c a t r o h ' N u m b e r  w a s  c h a n q e d  a l  L h e  r e q u e s t  o f  L h e  a p p l i c a n t .

w i " t - h  t he  app l i canL  documenLa t  i on .
changed  f rb in  6 /30 /2012  La  6 /30 /2010  Lo  ag ree  wr lh  Lhe  app l i can l  dbcumen ta l i on .

F C D L  D a t e : 0 2 / 0 9 / 2 0 I A
\ | lave Number:  039
L a s t  A l I o w a b I e  D a t e  f  n r  F r o l  i , r o r r r  a n d  l n s L a l l a L r o n  f o r  I ' l O n - R e c u r r i n g  S e r v i c e s :  0 9 / 3 0 / 2 0 I 0

FCDL/Schoo l s  a r :d  L ib ra r i es  D rv i s ron /USAC

000 r  l -

P a g e  3  o f  5 0 2  i  0 9  i 2 0 1 0



Er l red  en t r toF i lNDrNG coMMITMEN'-15*u::5ug3li *;33r0$r"* "'
commenl  on  RAL cor rec t ' iQns :  The app l rcanL drd  no t  subrn  j - r  any  RAL cor rec t r -ons

lllllfd]siFFii !"*i[t*]{?55; 0 6 624 1 0

$ilfi :a ?f . ${Eff ;: il 3; fi ,ils::r.Htff ? E6aBB o ?6il'. "
i :#i: : .of iSfiA3;i 

Name : winds t rean cornmun j"carions , rnc .

fii ttii?.oEiiYl:,*Yr!ef : . N1.e
i!:ii::-;is;;"i3:3i;flii3'),il!5rs :'r'';
E;irifi sl 

-$$ig.il'; 
"n 

o, n'' ' n n "
il3r"a wei'rirr,"!i-fil.B!:: ; ; 6a gii yo t t

ilila i, ii;,li;;,,1i :lf iinil i;i;iiiaitir'$Ei=;i:[Fti*asa$: t,:* | i3 1; u,-
allsilg'sifiiliifiEig"Bliiiilil"il, i!:-:il'u*ilff^*oins perrod viora,ed
ffij;ilii;;l;ilii;:rnnii,nilii;t*iil;lr,;iiiri:iriiff iiiff iiii *u"!*+,,i :":
![,,i,1i,:gi$g-ilii,iff ;iif iii!:::ili,ilil:iii[3i_iiil!"n:r.a!3r.$:;;:ii4i:iHiii.
F C D L  D a L e  t  0 Z  / A 9  / 2 A t eW a v e  N u m b e r :  b : q '
L a s L  A l l o w a b l e  D a t ' e  f o r  D e l - r v e r y  a n d  I n s L a l l a t j - o n  f o r  N o n - R e c u r r i n g  s e r v i c e s :  0 9 / 3 0  / 2 o L o

FCDL/Schoo l s  and  L ib ra r i es  D rv i s i on IUSAC Page 5  o f  5 0 2 l o e l 2 o r a

0 0 0 1 1



EXHIBIT B



To:

Fox:

From:

Doie:

Poges:

rAX COVCH S}iEHT

Dhsrei Polel
Selec*ive R*viewer

L?73.59?.6515

Currie A. $utton

0ctobsr 1S, 200?

2 { lncluding Cover}

RE: Flendcxle Schssl Fistrict, Selecfive Review Funding Yeqrr 20S9,
cAsE sR-200?BEN# 1 25595

SLD Request:
FR/V 19?908f is a new FftIV if was sp/li front FRN 1809160.

You have indicated fhat fhe Confract Award Date ("CAD') for FRjV 19?9081 is A5/02/2006 ilris is
more than eigbfeen nonfhe after the Allawable Cantract Date ("ACD") of 09/2?12a04 far the
referenced Farm 470 app/ionfion # 844.4100AA5A1A12. /f is expecfed that anolicanfs ent€r lnlo a

,contract witt't a servica pravider in a timely manner. inE
guesrions.'

1. is fhe rcferenced Fprm 47A is fhe esiab/ishing Fonn 470 for lhr.s seryice?

_No lf no tl:e referenced Farm 470 i"s A/Of lhe esfabllshing Fornt 47A please provtde the 1S-drglt
Fcnn 47A Nunher fhaf cJld esfab/lsh the bidding for this seruice. fhe eslab/ishing Farm 470 ls l,he specific
Fonn 170, whiclt was posle cl for that pafiicular service for 28 days, and pursuant ta which i: coniracl vvas
slgned ar an agreemenf was enfered info. Ihe esiab/lshing Form 4VA coulcl have heen poslecj by the
Sfafe, li lhe requesfed serv'ices are being prrchased off of a Sfafe Masfer Cantract.

_ Yes- lf Yes, ffis referen*ed Farm 470 is fhe esfablishing Farm 470, please proceed fo the
following quosfions

2. Js the CAD an the Farm 471 correct?

Yes. if Yes please prnride a rafiunale summarizing the reason for fhis flme lag,

Nc. If No, please provlde lhe conecf CAD. Provide a copy af the fuli cantraci, signed by the
apptrcant arrd clafed, lo support the funding requesl. Feilure to pravide a sigried and dalecJ ursntract n-tay

i :ecause fa rden ia t .  l f  thecant rac t lsaS la feMasferCant rac t ,youdo no f  have losubmi lacopyof  fhe

signed contract if that cantracf ls available online or has already been subnrilfed to PIA Please pravtde

us wllh the xntract name ancl nLtmber of ihe Sfate Master Confracf. /f you have already subnrif{er/ the

rejerranl cantract infarmatian in cannectian with another review, please provide flre Form 47'l applicatrot't
number involyecl so lhaf we cart lacate fhe documentation in our flleS.


